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DECI SI ON

The California State Enpl oyees Association ("CSEA") has appealed fromthe Acting
Executive O ficer's decisions dated Decenber 12, 1997 and February 17, 1998, which
approved three contracts that the Departnment of Veterans Affairs ("DVA") executed for
services to be rendered to residents of the Veterans Hone in Barstow ("VHB"): (1) Contract
No. 95001 with Anelica Health Care Services Goup, Inc. for laundry services (the "Laundry
Contract"); (2) Contract No. 95005 with Pedus Food Services, Inc. for food services (the
"Food Contract"); and (3) Contract No. 95007 with Pace/ Paul A. Courtney Enterprises for

janitorial services (the "anitorial Contract"). (The
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Laundry Contract, Food Contract and Janitorial Contract are hereinafter sonetines referred
to collectively as the "Contracts.")

The Acting Executive Ofcer's decisions found that: (1) the Janitorial Contract and
Food Contract net the requirements of Governnent Code § 19130(a) and the applicable
regul ations; and (2) the Laundry Contract was justified under the conditions set forth in
Government Code 8§ 19130(b) (8).

In this decision, the State Personnel Board ("SPB" or the "Board") finds that it has
the jurisdiction to review the Contracts and sustains the Acting Executive Oficer's

deci si ons approving the Contracts.

PROCEDURAL HI STORY

By letter dated June 5, 1996, CSEA asked the Board, pursuant to Governnent Code §

19132, to review the Contracts for conpliance with Governnent Code § 19130. 1

On July 19, 1996, SPB sent a nmenmorandumto DVA aski ng whether the Contracts were |et
under CGovernnent Code 8§ 19130(a) or 8§ 19130(b); if the Contracts were | et under 819130(a),
SPB asked DVA to show how all 11 requirenments of that section were net; if the Contracts
were | et under 8 19130(b), SPB asked DVA to state which of the 10 conditions of that
section applied and provide DVA's rationale for contracting in lieu of using civil service
enpl oyees.

By a nenorandum dat ed August 13, 1996, DVA responded to SPB' s request for

i nf ormati on. In that nmenorandum DVA contended that the Contracts were entered into

! CSEA’s June 5, 1997 letter also asked SPB to review a contract for security services DVA had entered into with Inter-
Con Security Systems, Inc. That contract is not before the Board for review.
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under the provisions of Governnent Code § 19130(b)(2) 2 because providing services at VHB
was a new state function, and the Legislature had authorized the perfornmance of the work
at VHB by independent contractors via the budget process.

Thereafter, DVA sent to SPB a copy of Chapter 590 of Statutes 1996 (AB 2973)
(" Chapter 590") which was enacted into law in Septenber 1996. Chapter 590, anong ot her
things: (1) found that VHB was a new state function; (2) provided that work at VHB coul d
be performed by the use of independent contractors; and (3) ratified DVA's use of
i ndependent contractors before the enactnent of Chapter 590.

On Cctober 31, 1996, an SPB staff enployee sent a copy of Chapter 590 by fax to
CSEA. On the fax transmttal cover sheet, the staff enpl oyee wote:

I"'mfaxing a copy of the legislation that was passed authorizing the veterans

hone in Barstow to run its operation pursuant to independent contractors.

This shoul d cl ose out your request that SPB review these contracts. Call ne

if you have any questions or concerns.

By menorandum dat ed October 23, 1997, DVA asked SPB to review the Contracts to
det erm ne whether they conplied with Governnent Code 8§ 19130(a). |In that nmenorandum DVA

expl ai ned that CSEA had chal | enged the constitutionality of

% Government Code § 19130(b)(2) permits a state agency to enter into a personal services contract with a private
contractor when:

The contract is for a new state function and the Legislature
has specifically mandated or authorized the performance of the work
by independent contractors.
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Chapter 590 in court in CSEA and Jul een Stenzel v. DVA et al., Sacramento County

Superior Court Case No. 96CS02064 ("Stenzel ").3

By menorandum dat ed Novenber 6, 1997, DVA submitted additional support for its
argunent that the Contracts conplied with Governnent Code § 19130(a).

On Novenber 13, 1997, SPB received a copy of a court order signed on Novenber 4,
1997 (the “First Court Order”) in Stenzel which, anmong other things, provided that SPB was
to conplete its analysis of the Contracts’ conpliance with CGovernment Code 8§ 19130(a) and
submt a witten report to the court no later than Novenber 26, 1997.

By menorandum dat ed Novenber 13, 1997, SPB requested that CSEA submit its response
to DVA's Cctober 23 and Novenber 6 nenoranda. By menorandum dat ed Novenber 17, 1997, SPB
requested additional information fromDVA relevant to the issue of the Contracts’
conpliance with Governnent Code 8§ 19130(a).

DVA responded to SPB' s Novenber 17, 1997 request by nenorandum dated Novenber 21,
1997. SPB requested foll owup information from DVA by nenorandum dat ed Novenber 25,

1997.

On Novenber 26, 1997, SPB submitted its witten analysis of the issue of the
Contracts' conpliance with Governnent Code 8§ 19130(a), together with a cover letter, to
the court in Stenzel. SPB' s analysis concluded that the Laundry Contract did not conply
with the Board's Regul ation found at California Code of Regulations, Title 2, § 279.2,

whi ch i npl ements Governnent Code 8§ 19130(a). SPB's analysis also stated

% SPB is not a party in Stenzel.
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that SPB did not have sufficient information to make a determi nation as to whether
the Janitorial Contract or the Food Contract conplied with Government Code 8§ 19130(a). In
its letter, SPB asked that DVA provide certain additional information

By menorandum dat ed Decenber 9, 1997, DVA submitted the additional information
requested by SPB on Novenber 26, 1997.

On Decenber 9, 1997, SPB sent a copy of DVA' s Decenber 9, 1997 nmenorandumto CSEA
with a request that CSEA submit any further comments it may have as to the Contracts no
| ater than Decenber 11, 1997. On Decenber 11, 1997, CSEA submtted additional coments
refuting the Contracts’ conpliance with Governnent Code 8§ 19130(a).

On Decenber 12, 1997, SPB submitted the Acting Executive Oficer’s decision
together with a cover letter, to the Stenzel court. |In that decision, the Acting
Executive O ficer approved the Janitorial Contract as neeting the statutory and regul atory
requi renents for cost-savings contracts and di sapproved the Laundry and Food Contracts for
failing to neet those requirenents.

On January 22, 1998, DVA sent a nmenorandumto SPB asking SPB to review the Food
Contract again for conpliance with Governnent Code § 19130(a) in light of new prevailing
wage rate information.

On January 23, 1998, a hearing was held by the court in Stenzel. After hearing ora
argunent, the court issued a witten Order on Petition for Wit of Mandate dated January
30, 1998 (the "Second Court Order"™) which ruled that: (1) notw thstanding the

Legi slature’s findings in Chapter 590, VHB did not represent a new state function; (2)
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the Board should review the additional materials dated January 22, 1998 that DVA had
subm tted respecting the Food Contract and render a decision on that Contract by February
18, 1998; and (3) DVA had until February 2, 1998 to subnmit additional materials to SPB in
support of the Laundry Contract, and SPB should review those new materials and issue its
decision as to the Laundry Contract by February 18, 1998.

On January 30, 1998, DVA subnmitted a nmenorandumto SPB whi ch contended that the
Laundry Contract was justified under Government Code 8§ 19130(b)(8). CSEA submitted its
opposition to DVA' s January 22, 1998 and January 30, 1998 nenoranda on February 4, 1998.

By letter dated February 17, 1998, the Executive Oficer issued his decision which
(1) approved the Food Contract, finding that it was in conpliance with Government Code 8§
19130(a) and consistent with the purpose and intent of Title 2,

§ 279.2 of the California Code of Regulations; and (2) approved the Laundry Contract,
finding that it net the conditions of Government Code § 19130(b)(8).

By letter dated March 16, 1998, CSEA appeal ed the Acting Executive Oficer's

deci si on dated Decenber 12, 1997 approving the Janitorial Contract and his decision dated

February 17, 1998 approving the Food and Laundry Contracts to the Board.
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| SSUES

Thi s appeal raises the follow ng issues:
Juri sdictional |ssues

1. Does the Board have jurisdiction to review the Food Contract and Laundry
Contract for conpliance with Governnent Code 8 19130(a) when DVA did not followthe
procedures set forth in Government Code § 191317?

2. Was DVA entitled to nore than one decision on the Contracts’ conpliance with
Governnment Code 8§ 19130(a) or § 19130(b)?

3. Was CSEA' s appeal to the Board fromthe Acting Executive Oficer’s Decenber
12, 1997 decision approving the Janitorial Contract tinely?
Subst antive | ssues

1. Assumi ng the Board has jurisdiction, are the Food and Janitorial Contracts
justified under Government Code 8§ 19130(a) and the regul ati ons promul gated by the Board
t her eunder ?

2. Assumi ng the Board has jurisdiction, is the Laundry Contract justified under
Gover nment Code 8§ 19130(b)(8)7?

3. Assum ng the Food and Janitorial Contracts are justified under Government Code

§ 19130(a), what are their respective effective dates?
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DI SCUSSI ON
Jurisdictional |ssues

The Board has jurisdiction to review the Food and Janitorial Contracts for
conpliance with Governnent Code 8§ 19130(a) even though DVA did not conply with the
requi renents of CGovernment Code § 19131

A state agency may enter into a personal services contract with a private contractor
justified on cost savings grounds if that contract nmeets the conditions set forth in
Government Code 8§ 19130(a) and the regul ati ons promnul gated by the Board thereunder.
Government Code 8§ 19131 and Public Contract Code § 10337(b) set forth procedures for: (1)
a state agency to notify the Board of its intention to enter into a cost savings contract
under CGovernnment Code 8§ 19130(a); (2) an enpl oyee organi zation, such as CSEA, to seek
Board review of such a contract for conpliance with Government Code § 19130(a); and (3)
the Board to review a challenged contract to determ ne whether it neets the requirenents
of CGovernnent Code 8 19130(a) and the Board’ s regul ations.

Government Code 8§ 19131 provi des:

Any state agency proposing to execute a contract pursuant to subdivision (a)
of Section 19130 shall notify the State Personnel Board of its intention. All
organi zations that represent state enpl oyees who performthe type of work to
be contracted, and any person or organi zation which has filed with the board a
request for notice, shall be contacted i mediately by the State Personne

Board upon receipt of this notice so that they may be given a reasonabl e
opportunity to conment on the proposed contract. Departnents or agencies
subm tting proposed contracts shall retain and provide all data and ot her
information relevant to the contracts and necessary for a specific application
of the standards set forth in subdivision (a) of Section 19130. Any enpl oyee
organi zation may request, within 10 days of notification, the State Personne
Board to review any contract proposed or executed pursuant to subdivision (a)
of Section 19130. The review shall be conducted in accordance with
subdi vi si on (b)
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of Section 10337 of the Public Contract Code. Upon such a request, the State
Personnel Board shall review the contract for conpliance with the standards
specified in subdivision (a) of Section 19130.
Section 10337(b) provides, in relevant part, as foll ows:
The State Personnel Board shall direct any state agency to
transmt to it for review any contract proposed or executed pursuant
to subdivision (a) of Section 19130 of the Governnent Code, if the
revi ew has been requested by an enpl oyee organi zati on notified
pursuant to Section 19131 of the Governnent Code. The review shal
occur prior to any review conducted by the Departnent of Genera
Services. The board shall restrict its reviewto the question as to
whet her the contract conplies with the provisions of subdivision (a)
of Section 19130 of the CGovernnent Code and any additional standards
and controls established pursuant to subdivision (a) of this section

The board may di sapprove the contract only if it determ nes that
the contract does not conply.

In enacting Governnent Code 8§ 19131 and Public Contract Code § 10337(b), the
Legi slature intended that a state agency notify SPB whenever it proposes to enter into a
cost savings contract. See, California State Enpl oyees' Association v. State of
California ("California State Enpl oyees' Association” (1988) 199 Cal. App. 3d 840, 852.

DVA did not notify SPB under Governnent Code § 19131 or Public Contract Code 8§
10337(b) of its intentions to enter into the Janitorial and Food Contracts before
executing them CSEA asserts that, since DVA did not give the Board prior notice of its
intention to enter into the Contracts, the Board does not have the statutory authority to
review the Contracts for conpliance with Governnment Code § 19130(a) after they were
executed. While the Board agrees with CSEA that, to fully conply with the intent of
Government Code 8§ 19131 and Public Contract Code § 10337(b), DVA should have
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provided SPB with notice of its intention to enter into the Janitorial and Food
Contracts before executing them as explained below, the Board finds that DVA's failure to
conply with Government Code § 19131 does not deprive the Board of jurisdiction to review
the Janitorial and Food Contracts for conpliance with Governnment Code § 19130(a).

Government Code 8§ 19131 and Public Contract Code § 10337(b). Governnent Code § 19131
and Public Contract Code 8§ 10337(b) set forth the procedures the Board nust follow when
revi ewi ng personal services contracts entered into on cost savings grounds for conpliance
wi th Governnment Code § 19130(a) and the Board's regulations. Public Contract Code §
10337(b) makes clear that the Board's only role under these statutes is to determ ne
whet her a disputed contract neets all the conditions set forth in Government Code §
19130(a) and the Board s regul ati ons.

Al t hough CGovernment Code 8§ 19131, by using the word "shall," inposes a requirenent
upon a state agency to notify the Board whenever it intends to enter into a cost savings
contract, it is not clear fromthe statute that this notice requirenent is mandatory. A
statute will be deened to be “mandatory” when the failure to conply with an obligatory
procedural step will have the effect of invalidating the governmental action to which the
procedural requirenent relates. |If the action is not invalidated by a failure to conply
with the procedural step, the statute will be deemed to be “directory.” *

VWi | e Governnment Code 8§ 19131 requires that a state agency notify the Board of its

intention to enter into a cost savings contract under Governnent Code § 19130(a),

* See California Correctional Peace Officers Association v. State Personnel Board (1995) 10 Cal. 4th 1133, 1145.
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it does not provide for any consequence or penalty that the Board nust enforce for
nonconpl i ance. There is no | anguage included in these sections that provides that a state
agency's failure to conply with the statute's procedural requirenents will have the effect
of invalidating any contract the state agency may execute without prior notice to the
Board . Thus, while Governnment Code § 19131 inposes an obligatory notice requirenent upon
a state agency, such requirenment appears to be directory and not mandatory.

Stringent requirenents for cost savings contracts. Covernment Code 8§ 19130(a) and
Board regul ations found at California Code of Regulations, Title 2, 88 279.1 et seq. set
forth nunmerous conditions with which a state contract nmust conply in order to be justified
as a cost savings contract. These requirenents are quite detailed and conprehensive. In
reviewi ng the Janitorial and Food Contracts for conpliance with Governnent Code
§ 19130(a) and the applicable Board regul ations, the Board has applied the same strict
requirenents that it applies to all other cost savings contracts it reviews.

The Board finds that it surely could not have been the Legislature’ s intent that
state contracts that conply with these strict requirenents should not be permtted to
remain in effect merely because the state agency failed to provide SPB with prior notice
of its intention to enter into them Such a result would run contrary to the
Legi sl ature’s purpose in enacting Governnment Code § 19130(a). See, California State

Enpl oyees’ Associ ation, supra, 199 Cal. App. 3d at p. 853.
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The Stenzel court orders. The Board reviewed the Contracts for conpliance with
CGovernment Code 8§ 19130(a) at the direction of the court in Stenzel, in accordance wth
the First and Second Court Orders. CSEA nmade the sane argunment to the court in Stenzel as
it is now nmaking to the Board: that the Board does not have the authority to review
retroactively the Contracts for conpliance with Governnent Code 8 19130(a). The court
rejected this argunent. While the court in Stenzel determ ned that VHB did not represent
a new state function, it also found that DVA did not give the Board prior notice under
Government Code 8§ 19131 because it had relied, in good faith, upon its initial
determ nation, as ratified by the Legislature in Chapter 590, that VHB was a new state
functi on.

CSEA contends that DVA could not have entered into the Contracts in good faith in
reliance upon Chapter 590 because Chapter 590 was not enacted until after the Contracts
were executed. While CSEA is correct that Chapter 590 was enacted after DVA entered into
the Contracts, it does not necessarily follow that DVA did not, therefore, act in good
faith when it failed to notify the Board that it intended to execute the Contracts under
Gover nnment Code 8§ 19130(a).

As DVA contends, it entered into the Contracts based upon a report prepared by the
Governor’s Commi ssion on a Southern California Veterans Honme that recommended that support
services should be contracted. In addition, the Legislature had budgeted for contracting,
and not for the hiring of state personnel, to performthese services. Al though Chapter
590 was not enacted until after the Contracts were executed, it ratified DVA s belief that

the Contracts represented new state functions.
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Based upon these factors, the Board agrees with the court in Stenzel that DVA
entered into the Contracts in good faith based upon its belief that VHB represented a new
state function.

For all the foregoing reasons, the Board finds that it is not deprived of
jurisdiction to review the Janitorial and Food Contracts for conpliance with Governnent
Code § 19130(a) nerely because DVA requested such review after it had executed the
Contracts.

Under the circunstances presented by this case, it was appropriate for the

Acting Executive Oficer to issue nore than one decision on the Contracts'

conpliance with Governnent Code § 19130.

CSEA contends that it was not appropriate for the Board s then Acting Executive
Oficer to issue nore than one decision on the Contracts’ conpliance with Gover nnent Code
§ 19130 in response to CSEA's request for review CSEA asserts that DVA was required to
raised all its justifications for the Contracts in response to the Board' s nenorandum
dated July 19, 1996. CSEA clains that DVA's failure to justify the Contracts on any
grounds ot her than Governnent Code 8 19130(b)(2) in August, 1996 when it responded to the
Board's July 19, 1996 request barred it fromraising any additional justifications for the
Contracts thereafter.

In addition, CSEA contends that the fax transmttal sent by an SPB staff enpl oyee on
Cct ober 31, 1996 constituted a decision by the Board approving the Contracts as justified
under CGovernnment Code 8§ 19130(b)(2). CSEA asserts that, after it received this fax, DVA
was barred from seeking further decisions fromthe Board with respect to the Contracts’

conpliance with any other criteria set forth in Government
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Code § 19130. CSEA contends, that, if a state agency is allowed to raise a "new
i ssue"” each tinme the Executive Oficer issues a decision on a contract, then the agency
will be entitled to as many decisions on a contract as there are separate criteria in
Governnent Code § 19130.

As set forth below, the Board disagrees with CSEA' s contentions and finds that,
gi ven the unique facts presented by this case, it was appropriate for the Acting Executive
Oficer to issue the decisions that he did.

The COctober 31, 1996 fax transmittal. Contrary to CSEA' s contentions, the October
31, 1996 fax transmittal froma Board staff enployee did not constitute an Executive
O ficer decision approving the Contracts under CGovernment Code 8§ 19130(b)(2). The fax was
not signed by the Executive Oficer; it did not include any | anguage explicitly approving
the Contracts. In the Cctober 31, 1996 fax transmittal, a Board staff enpl oyee summarily
stated that Chapter 590 "should cl ose out [CSEA s] request that SPB review' the Contracts,
and asked CSEA to call her if it had "any questions or concerns.” The record does not
i ndi cate that CSEA ever called to request clarification of the nmeaning and effect of the
Cctober 31, 1996 fax transmittal. The Board finds that the Acting Executive Oficer was
not precluded by the October 31, 1996 fax transmttal fromissuing his Decenber 12, 1997
and February 17, 1998 deci sions.

The court's orders. The Acting Executive Oficer's Decenber 12, 1997 deci si on was
i ssued at the direction of the court in Stenzel pursuant to the First Court Order. The
Acting Executive Oficer's February 17, 1998 decision was issued at the request of the

court pursuant to the Second Court Order. The Board finds that it was proper for the
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Acting Executive Oficer to issue his Decenber 12, 1997 and February 17, 1998

decisions in light of these court orders.”

CSEA' s participation. Before the Acting Executive Oficer issued his Decenber 12,
1997 and February 17, 1998 deci sions, CSEA was given an opportunity to oppose DVA's
requests for Board approval of the Contracts. Since CSEA was inforned of DVA' s repeated
requests for approval of the Contracts and given a full opportunity to respond to those
requests, CSEA was not prejudiced by the Acting Executive Oficer's issuing nore than one
decision in this matter.

CSEA' s appeal fromthe Acting Executive Oficer's Decenber 12, 1997
deci si on was not untimely

CSEA filed its appeal as to all the Contracts on March 16, 1998. The Acting
Executive Oficer's decision approving the Janitorial Contract was issued on Decenber 12,
1997. Thus, CSEA' s appeal was filed nore than 30 days after the Acting Executive Oficer
approved the Janitorial Contract. DVA has questioned whether CSEA s appeal fromthe
approval of the Janitorial Contract was tinely.

The Acting Executive Oficer's Decenber 12, 1997 decision did not informthe parties
of their right to appeal that decision to the full Board. The Acting Executive Oficer's
February 17, 1998 deci sion, which approved the Laundry and Food Contracts, informed the
parties that they could appeal that decision to the Board within 30 days after the
decision's date. CSEA filed its appeal as to all three Contracts within 30 days after the

February 17, 1998 deci sion was issued.

® Since SPB was not a party in Stenzel, it was not bound by the court’'s orders. However, SPB made every effort to
comply with the court’s directions and requests.
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VWiile it is incunbent upon parties to be aware of appeal deadlines w thout the
Board's having to informthem of such deadlines in its decisions, in this instance, the
Board finds that the Acting Executive Oficer's failure to include in his Decenber 12,
1997 decision any information as to the availability of an appeal fromthe approval of the
Janitorial Contract may have mi slead CSEA as to its appeal rights at that tine. The
Board, therefore, finds that CSEA s appeal was not untinmely.

Subst antive | ssues
The Food and Janitorial Contracts are justified under Government Code 8§ 19130(a) and the
Regul ati ons pronul gated by the Board thereunder

The industry rate for the Food Services Supervisor I. CSEA contends that DVA did
not properly establish the industry rate for the position of Food Services Supervisor |
under the Food Contract. As set forth below, the Board disagrees with CSEA' s contentions.

Government Code 8§ 19130(a)(2) provides:

Proposal s to contract out work shall not be approved solely on

the basis that savings will result fromlower contractor pay rates

or benefits. Proposals to contract out work shall be eligible for

approval if the contractor's wages are at the industry's |evel and do
not significantly undercut state pay rates.

To i npl ement CGovernnent Code 8§ 19130(a)(2), the Board has adopted Rule 279.2,6

which, in relevant part, provides as foll ows:

6CaliforniaCodeofReguIations,TitIeZ,§279.2.
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VWhen a Personal Services Contract is based on cost savings, a contractor's
wages shall be at or above the industry's |evel and shall not undercut the
State's pay rate for conparable work by nore than 15% except that if in a
nonmetropolitan area of the State the contractor's rate of pay is nore than
15% bel ow the state rate, the contract may be approved if the contractor's
rate of pay is closer to the State rate that it is to the conparable industry
rate in the local area. In no case shall a contractor's wages be nore that
25% bel ow the State's pay rate. Conparison of wages for this purpose shal

not include the cost of benefits..

(c) The term"industry rate" as used in this section neans the
prevailing rate of pay for the type of work in question in the | ocal area
where the contract would be let, as nmeasured by reliable and statistically
representati ve wage surveys such as those conducted by the Bureau of Labor
Statistics or the Departnent of Industrial Relations.

VWhen it initially provided information as to the "industry rate" for the Food
Services Supervisor | classification in October and Novenber 1997, DVA relied upon
prevailing rate informati on maintained by the State's Enpl oynent Devel opment Depart nent
("EDD') for Orange County.

The Acting Executive Oficer, in his Decenber 12, 1997 deci sion, disapproved the

Food Contract, finding that it failed to neet the requirenents of Rule 279.2 because the

contractor's hourly wage for Food Services Supervisor | " was |ess than the i ndustry |evel,
and yet not closer to the state rate than it was to the conparable industry rate in the
| ocal area.

In February 1998, when DVA resubnmitted its request that the Board review the Food

Contract for conpliance with Governnent Code 8§ 19130(a) and Rule 279.2, it

" Food Services Supervisor | was the only classification in the Food Contract as to which the Acting Executive Officer
raised industry rate concerns. Neither the Acting Executive Officer nor CSEA has questioned the propriety of the wages
paid to the other classifications included in the Food Contract.
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submtted "industry rate” information for Food Services Supervisor | which it had
obt ai ned by conducting its own wage survey in the Barstow area.

CSEA contends that, in contravention of Rule 279.2(c), DVA did not use a reliable
and statistically representative wage survey to determ ne the wage rate for Food Services
Supervisor |I. CSEA asserts that DVA was unable to obtain wage survey information from
"reput abl e organi zati ons" because DVA wanted to narrowy define the "industry rate" as
wages paid in the imediate vicinity of Barstow, which was too constricted an area. CSEA
asserts that DVA's survey was neither "reliable" nor "statistically representative" as
required by Rule 279.2, because it covered only the city of Barstow, an area that was too
narrow y defined. CSEA also asserts that DVA's wage survey was not proper because it was
conduct ed by DVA, whose business is operating veterans homes and not conducting wage
surveys and who, as a party to this matter, obtained the "answer it wanted."

In response to CSEA's contentions, DVA asserts that there was no wage rate
i nformati on avail able for Barstow or the County of San Bernardino (where Barstow is
| ocated) for the classification in question. DVA asserts that the wage rate information
avai |l abl e for Orange County was not applicable or appropriate because Orange County is a
| arge, netropolitan area with many enpl oynent opportunities and Barstow is a snall
i sol ated, non-netropolitan area with few and | ow i ncome enpl oynent opportunities. DVA al so
contends that the Orange County "wage information did not address the wage structure paid
inlong termhealth care provided in skilled nursing facilities, residential homes,

conval escent hospitals or acute care hospitals.” DVA
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clains that the wage information it obtained through its own survey was nore
appropriate and applicable for the Food Contract than the Orange County information
mai nt ai ned by EDD.

In his February 17, 1998 decision, the Acting Executive Oficer approved the Food
Contract stating:

In regard to the food services contract, | concur with the concerns you identified in your
menor andum of January 22, 1998 regardi ng the use of Orange County wage data as an

i ndicator of the industry rate in the nonnetropolitan area of Barstow, which is in San
Bernardino County. | further find that, in the absence of wage surveys conducted by the
Bureau of Labor Statistics or the Departnment of Industrial Relations for the Barstow area,
you have nmade a good faith effort to obtain reliable and representative wage survey data
regarding the "industry rate"” in that area. The data you have submitted as to the food
services contract conplies with the conditions set forth in Governnent Code section
19130(a) and is consistent with the purpose and intent of 2 CCR 279. 2.

Reviewing all the information submtted by the parties, the Board concludes that the
Acting Executive Oficer's decision was correct. DVA was faced with a dilemm: there was
no avail abl e wage survey data for the classification of Food Services Supervisor |
mai nt ai ned by the Bureau of Labor Statistics, the Departnment of Industrial Relations or
any simlar public entity for the Barstow area; the wage survey information maintained by
EDD for Orange County was not appropriate for the non-netropolitan area of Barstow. From
the detailed information provided by DVA as to how it conducted its wage survey, the Board
finds that DVA nmade a diligent and good faith effort to assenbl e conprehensive and
rel evant industry rate data in the pertinent area. The Board, therefore, agrees with the

Acting Executive Oficer's conclusion that the data DVA submitted with respect to the

i ndustry rate for Food Services Supervisor | met the
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requi renents of Governnment Code 8§ 19130(a) and was consistent with the purpose and intent
of Board Rule 279.2.

The requirenents of CGovernment Code 8§ 19130(a)(11). CGovernnent Code 8§ 19130(a)(11)
provi des that personal services contracting is perm ssible to achieve cost savings when

The potential econom c advantage of contracting is not

out wei ghed by the public's interest in having a particular function

performed directly by state government.

CSEA contends that the Food and Janitorial Contracts do not nmeet the requirenents of
Government Code 8§ 19130(a)(11) because the Governor’s Conmi ssion on a Southern California
Vet erans Hone |isted seven reasons why contracting was contrary to the public interest,
and warned that the quality of veterans' care would suffer if a "l owest-bidder" and
"profit-driven" nmentality was adopted. CSEA asserts that the Governor's Conm ssion report
shows that the "pubic interest in having a particular function perfornmed by the civil
service" outweighs the "potential economnm c advantage of contracting."

DVA argues that CSEA has m scharacterized what the report of the Governor's
Conmmi ssion stated. According to DVA, the seven negative factors cited by CSEA pertai ned
to the total privatization of the facility; the Governor's Conm ssion reconmended
contracting for support services, as DVA is doing.

A review of the report of the Governor's Conmm ssion indicates that DVA' s readi ng of

the report is correct: the Conm ssion raised concerns about the conplete
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privatization of VHB; it recommended, however, that support services be contracted "to the
maxi mum extent feasible.”

There has been no evidence presented to the Board whi ch shows that
the public's interest in having the services described in the Food and Janitorial
Contracts perfornmed directly by state government outwei ghs the potential economc
advant age of contracting. The Board, therefore, finds that the Food and Janitori al
Contracts nmeet the requirements of Governnent Code 8§ 19130(a)(11).

Costs of litigation and | obbyi ng. Government Code 8§ 19130(a) (1) (C) provides:

In conparing costs, there shall be included in the cost of a

contractor providing a service any continuing state costs that would

be directly associated with the contracted function. These

continuing state costs shall include, but not be [imted to, those

for inspection, supervision, and nonitoring.

CSEA asserts that, in order to conply with Governnment Code § 19130(a)(1)(C), DVA
shoul d have included in the costs of the Food and Janitorial Contracts, the costs DVA has
incurred in | obbying the Legislature for, defending and justifying these Contracts. CSEA
argues that DVA's failure to follow fromthe outset the procedures set forth in Governnment
Code § 19131 for obtaining SPB approval of cost savings contracts resulted in expensive
conplications such as special |egislation, extensive litigation and repeated trips to the
Board and its Executive Oficer, which could have been avoided if DVA had foll owed these
procedures. CSEA asserts that, if DVA had asked the Board to review these Contract as

cost savings contracts in 1996, DVA and the taxpayers woul d have had a pronpt and

i nexpensive determnation of their rights.
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According to DVA, CSEA is claimng that, if CSEA chooses to engage in prol onged
adm ni strative and court actions to challenge a contract, no matter what the ultimate
resol ution may be, the costs which the state agency incurs responding to such prol onged
actions should be included in determ ning that the contract is not cost-effective. DVA
contends that CSEA's position nakes no sense.

As set forth in Government Code § 19130(a)(1)(C), the term"continuing state costs"”
relates solely to the costs directly associated with the contracted function, in this
case, the costs associated with providing food and janitorial services. It does not
relate to continuing | obbying and | egal costs to defend the Contracts generally from
chal | enge. Such | obbying and | egal costs are nore in the nature of "indirect overhead
costs,” which are excluded froman agency's costs by Governnent Code § 19130(a) (1) (B)
whi ch provi des:

In conparing costs, there shall not be included the state's indirect overhead

costs unless these costs can be attributed solely to the function in question

and would not exist if that function was not perforned in state service.

I ndi rect overhead costs shall mean the pro rata share of existing

adm ni strative salaries and benefits, rent, equi pment costs, utilities, and

materi al s.

The Board, therefore, agrees with DVA that a state agency cannot be asked to
anticipate in its calculations of the expected costs of a contract justified on cost
savi ngs grounds possible future costs the agency may incur in defending and justifying
that contract. A state agency sinply cannot know at the outset of a contract whether and

to what extent a union may chall enge the contract under Governnment Code § 19130. Although

the Board agrees that the review process could have been shortened
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significantly if DVA had infornmed the Board at the outset that the Contracts were
justified under CGovernment Code 8§ 19130(a), the Board finds that Governnent Code 8
19130(a) (1) (C) does not inmpose upon an agency the requirenent that it predict in its cost
justifications all costs that it mght subsequently incur if a union were to decide to
chal l enge that contract at any tine in the future.

The Laundry Contract is justified under Government Code § 19130(b)(8).

Government Code 8§ 19130(b)(8) pernmits a state agency to enter into a personal
services contract with a private contractor when

The contractor will provide equiprent, materials, facilities, or support services

that could not feasibly be provided by the state in the | ocation where the services

are to be perforned.

The Acting Executive Oficer approved the Laundry Contract under CGovernnent Code §
19130(b) (8), stating that:

G ven the present absence of a laundry facility, the time required to obtain Federa

fundi ng and the substantial start up costs, | conclude it is not feasible for the
state to provide the equipnent, materials and facilities at Barstow for laundry
servi ces.

According to CSEA, DVA's refusal to build the facilities and purchase the equi prent
the civil service needs to performits work does not constitute "infeasibility" for the
pur poses of Governnent Code § 19130(b)(8). CSEA asserts that it is possible for DVA to
build laundry facilities at VHB, but it has decided not to do so because it considers the
i nvestnment too costly and is afraid construction may di srupt parking. CSEA contends that

a state agency should not be allowed to take refuge behind the
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phrase "not feasible” whenever it does not wish to incur the expense of building

facilities or providing tools and equiprment traditionally used by civil service enpl oyees.

CSEA argues that the exception set forth in Governnment Code § 19130(b)(8) should apply
only where the state woul d ot herwi se have to purchase equi pnent or facilities that are not
part of its traditional functions.

DVA contends that, since the Legislature had not budgeted for a laundry facility at
VHB when the veterans hone was originally built, a laundry facility was not included. DVA
asserts that it would be unduly expensive for DVA to build a laundry facility now, a najor
capital expenditure, in light of the |less expensive alternative of contracting out.

The Board disagrees with CSEA's interpretation of Governnent Code 8§ 19130(b)(8):
there is no | anguage in Governnent Code § 19130(b)(8) which limts its applicability to
only those services which the state has not traditionally perforned. Since there is no
such limting | anguage, Governnent Code § 19130(b)(8) may be relied upon to justify a
state contract whether that contract is for a new state function or a service
traditionally performed by the state.

This is not an instance where an agency has enpl oyees in place who need upgraded
equi prent to replace obsolete tools and the agency decides to contract out the services
t he enpl oyees are currently performng rather than supply the upgraded equi pnent. DVA did
not include laundry facilities when it constructed VHB. As set forth above, the Board
has determined that DVA acted in good faith when it built VHB assum ng that support
services, such as laundry services, legally could be contracted. To provide | aundry

services at VHB using civil service enployees, an entire new | aundry
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facility would have to be built where it does not now exist. The Acting Executive
Oficer determ ned that, given the substantial costs that would have to be expended, it is
not feasible for DVAto build a new laundry facility in the already conpleted VHB in |ight
of the much less costly alternative of contracting for the services. The Board agrees
with the Acting Executive Oficer's conclusions and finds that, under the particul ar
circunstances of this case, DVA's contracting for laundry services is justified under
Government Code 8§ 19130(b) (8).

The effective date of the Food and Janitorial Contracts is the date the Contracts were
execut ed.

Public Contract Code § 10337(d) provides:

Contracts subject to State Personnel Board review under this
section shall not becone effective unless and until approval is granted.

CSEA argues that, if the Board finds that the Janitorial and Food Contracts neet the
requi renents of Government Code § 19130(a), the Board should determ ne that, pursuant to
Public Contract Code § 10337(d), they were, at a minimum illegal until they were approved
on Decenber 12, 1997 and February 17, 1998, respectively.

DVA disagrees with CSEA' s contentions. |n support of its position, DVA relies upon
the argunment SPB made in its Opposition to the petition for wit of mandate in Duffy v.
California Board of Control et al, ("Duffy”), Sacranmento County Superior Court Case No.
97CS02788. In that opposition, SPB argued that, if SPB approves a cost savings contract
under Covernnent Code 8§ 19130(a), the contract should be deenmed to be effective fromthe
date of its execution (or, if the contract provides for a different effective date, from

that effective date).
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As the Board stated in its opposition in Duffy, under Public Contract Code § 10337,
all personal services contracts are subject to being reviewed by SPB for conpliance with
Government Code 8§ 19130. However, a personal services contract is only reviewed under
Public Contract Code § 10337 if SPB is requested to conduct such review or if SPB decides
i ndependently to review such contract under Public Contract Code § 10337(a). |If an
enpl oyee organi zati on does not request that SPB review a state contract and SPB does not
initiate review i ndependently, SPB may never review such contract. |If SPB does not review
a state contract under Public Contract Code § 10337, that contract will never receive
SPB's approval that it conplies with Governnent Code § 19130.

Since the Legislature clearly could not have intended that state contracts which are
not revi ewed can never becone effective, Public Contract Code § 10337(d) cannot be
interpreted to nean that state contracts are only effective fromand after SPB has granted
its approval. |If Public Contract Code § 10337(d) were interpreted as CSEA contends, an
enpl oyee organi zati on could prevent all state contracts from ever becom ng effective
sinmply by never requesting that SPB review them Cdearly, this would be an absurd result
that the Legislature never would have intended. As the California Supreme Court stated in
Peopl e v. Ledesna (1997) 16 Cal. 4th 90, 95, it is "a settled principle of statutory
interpretation that |anguage of a statute should not be given literal neaning if doing so

woul d result in absurd consequences which the Legislature did not intend.”
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To make sense, Public Contract Code § 10337(d) nust be interpreted to nean that, if
SPB has been requested to review a cost savings contract under CGovernnent Code 8§ 19130(a)
and SPB approves that contract, that contract will be deenmed to be effective fromthe date
of its execution (or if the contract itself provides for a different effective date, from
that effective date).

For the foregoing reasons, the Board finds that the Food and Janitorial Contracts
were effective fromthe dates they were respectively executed (or, if the Contracts

provide for different effective dates, fromthose respective effective dates).

CONCLUSI ON

For the foregoing reasons, the Board approves the Contracts.

STATE PERSONNEL BOARD

Fl orence Bos, President
Ri chard Carpenter, Vice President
Lorrie Ward Menber
Ron Al varado, Menber
James Strock, Menber

* * * * *
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| hereby certify that the State Personnel Board made and adopted the foregoi ng

Decision at its nmeeting on Septenmber 1 - 2, 1998.

Wl t er Vaughn
Executive Oficer
St at e Personnel Board
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